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, THE PROPOSED CANADA/USA MIGRATORY CARIBOU AGREEMENT 


Canada and the United States propose to conclude an inter- 
national Agreement to protect caribou which migrate between Alaska and the 
Yukon north of 60°, although the Agreement would cover all such cari- 
bou, its primary emphasis would be on the 100,000 animal Porcupine Caribou 


herd, which is one of the last remaining great caribou herds in North 
America. 


Native peoples and conservationists in both countries have been 
pressing for some years for joint action to protect the Porcupine herd. 
In July 1978 the Canadian Minister of Environment announced that his 
Department was opening discussions towards a caribou treaty with the 
United States Department of the Interior. Following meetings between the 
Canadian Wildlife Service and the U.S. Fish and Wildlife Service, repre- 
sentatives of the two territorial governments, the Department of Indian 
and Northern Affairs, and the Canadian Wildlife Service developed draft 
concepts for an Agreement. This draft was submitted to the two territo- 
rial governments for review. Discussions with representatives of native 
organizations took place early in 1979. In May, 1979, representatives of 
the US Fish and Wildlife Service, the state of Alaska, Alaskan native 
groups, the Canadian Wildlife Service,Canadian native groups, Indian and 
Northern Affairs, and the territorial governments met in Whitehorse and 
the May 14 draft “Caribou Convention"resulted. While these drafts have no 
legal or official status, they have served as useful vehicles for develop- 
ing a consensus among the various groups which would be closely involved 
in the implementation of a caribou Agreement. In the fall of 1979 the 
Canadian Department of External Affairs and the U.S. State Department 
began informal discussions to clarify some of the concepts which would be 
involved in an Agreement. In December 1979 the Department of External 
Affairs sent a questionnaire to Canadian territorial governments, conser- 
vation groups, and native organizations requesting their views. Over the 
past two years, then, those most closely involved in the implementation of 
an international caribou Agreement in Canada have been frequently con- 
sulted, and as a result of this extensive discussion and correspondence 
the broad outlines of a possible Agreement are beginning to emerge. 


GENERAL CONSIDERATIONS 


The Porcupine herd is recognized by both Canada and the United 
States as a unique natural resource and an irreplaceable part of the com- 
mon heritage of mankind which each generation has an obligation to con- 
serve and use wisely. This suggests the need for measures to control 
taking of animals; the protection, and possibly the enhancement, of cari- 
bou habitat; scientific study of caribou behaviour and their relation to 
their habitat; and careful management to conserve the herd. Since this 
and other related herds north of 600 migrate between Canada and the 


United States, neither country acting on its own can wholly accomplish 
this goal. 


For many centuries certain native peoples in each country have 
subsisted on migratory caribou. Conservation of herds is therefore also a 
necessary prerequisite to, and has a profound effect on, the traditional 
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lifeways of these people. This suggests that they should be fully 
involved in any cooperative measures to preserve the caribou and divide 
the take, and that their needs and interest in the herds should take 
priority over all other proposed uses of caribou. 


It is not possible through the proposed international Agreement 
to establish a final or definitive management plan for the caribou or 
their range. Rather, such an Agreement would put in place a system to 
ensure that the vital interest of each country in the conservation of the 
caribou is protected. This would consist of a series of obligations 
accepted by each government to preserve caribou habitat, limit taking, 
manage the herd according to agreed principles, and engage in research and 
study, and an international Commission to assist each country to meet 
these obligations on a continuing basis. Beyond these parameters, it 
would leave each country the responsibility of managing its share of the 
range and the herd within its borders, according to its own legal and 
constitutional system, management criteria, and policy priorities. 


CARIBOU COMMISSION 


A central role in implementation of the Agreement is expected to 
be played by an international Commission, supported by Advisory Commit- 
tees, which would make recommendations to Governments regarding the size 


and allocation of the take, measures required to ensure habitat protec- 
tion, and scientific research. 


The Commission now being considered would consist of six 
members, three from each country. They would be appointed for fixed terms 
by the Governor-in-Council for Canada and the Secretaries of State and of 
the Interior for the United States. One Commissioner on each side would 
be drawn from, or acceptable to, each of the federal government, the state 
or territorial governments, and the native peoples. (The method by which 
these members would be recommended for appointment must still be deter- 
mined.) The Commissioners would serve in their personal capacities and 
not as direct representatives of their government or any interest group. 
Such a six-member Commission appears to strike the correct balance between 
a body which is small and independent enough to be efficient, effective, 
and flexible in the discharge of its responsibilities, but at the same 
time is representative of the major interests directly involved in the use 
and management of caribou and their habitat. 


The Commission would be divided into a Canadian and U.S. sec- 
tion. Where possible decisions would be reached by consensus. However, 
where voting was necessary, each section would have one vote, requiring 
the Commissioners on each side to discuss the matter thoroughly among 
themselves and attempt to develop a common position. If the two sides 
were unable to agree, they could make a full report to the two Govern- 
ments. Each national section would elect a Chairman who would preside 
over all meetings of the Commission in his country, and in respect of all 
matters required to be done in his country by the Chairman of the 
Commission. The Commission would be required to report annually to 


Governments and could make special reports as required. The two Govern- 


ments would share the expenses of the Commission equally, following the 
submission of budgets. 


REGULATION OF TAKE 


The Commission would annually determine the size of the herd, 
recommend the maximum number of caribou which may be taken (e.g. killed or 
hunted) consistent with the long term conservation of caribou and their 
habitat, and recommend the allocation of this take between the parties. 

It is envisaged that these recommendations to Governments would be gener- 
ally binding either by (a) defining them as binding, or (b) by requiring 
either government to object within a specified time period, explain its 
reasons, and either request reconsideration by the Commission or initiate 
consultations between Governments. It is, of course, envisaged that minor 
adjustments in the allocation of the take occasioned by, for example, sud- 
den alterations in migration routes, could be made less formally by con- 
sultation with those concerned. The Commission might also make non- 
binding recommendations on times and places of taking where that was 
important for conservation. 


In making its recommendation the Commission would consider the 
availability, subject to sound conservation principles, of other species 
of wild animals, give priority to the conservation of the Porcupine herd, 
and recognize that caribou herds are ecological units which do not conform 
to international boundaries. It would also follow the principle that the 
use of caribou by native people for food or other essential domestic needs 
takes priority over other uses. However, each government would be 
responsible for making arrangements by which its share of the take might 
be allocated among its user groups according to its own criteria. Recom- 
mendations on the amount and allocation of the take would follow consul- 
tation with user groups and scientific experts, and public hearings. 


HABITAT PROTECTION 


Preservation of the caribou herds would seem to require: 

(a) that the sensitive habitats of the herds be protected from 
disturbance, especially at the crucial times when the caribou 
are using these areas; 

(b) that the caribou not be impeded from reaching areas of their 
range, or in other ways have their essential behaviour 
disrupted; 

(c) that the environmental quality of the habitat as a whole be 
maintained to ensure its long-term usefulness to caribou. This 
does not necessarily preclude other activity in the range, but 


this activity would have to be carefully regulated so as not to 
be harmful to caribou. 


An international Agreement might include a commitment by both 
Governments, within their respective political and legal frameworks, to 
guarantee such habitat preservation. The Agreement would not specify land 


uses or management principles for habitat areas, but Governments might 
undertake necessary action, including prohibition of certain activities in 
sensitive habitats, to ensure that the caribou habitat is protected. 


Within the framework of these general commitments the Commission 
could play a vital role in habitat protection. It would identify sensi- 
tive habitat areas réquiring special attention. The Agreement itself 
would not specify these areas because they are subject to change, but the 
Commission would advise Governments from time to time where they are and 
identify requirements for the conservation of caribou. It could well 
recommend that Governments ought to take certain measures or stipulate 
conditions governing the use or modification of such areas, that they 
ought to prohibit certain activities in such areas, or that they ought to 
restrict taking in these areas. Over the wider range of the herds it 
could make more general recommendations regarding the use and preservation 
of this range. It could recommend action required to enhance the habitat, 
or recommend prohibition or modification of an activity which it 
considered detrimental to the long term well-being of caribou. The 
Commission would, in general, monitor and comment on Governments' 
adherence to the commitments they have made with respect to habitat 
preservation. 


Governments would, subject to their own laws or understandings 
regarding confidentiality; commit themselves to supply timely information 
to the Commission prior to the initiation of any activities which might 
affect the conservation of caribou and their habitat. They would also 
commit themselves to using their best efforts to ensure that appropriate 
measures were taken (perhaps by state or territorial governments) to 
implement the Commission's recommendations. 


While in limiting and allocating take the Commission might make 
binding recommendations, in the area of habitat protection, its recommen- 
dations would be non-binding. This reflects the fact that the caribou's 
habitat is divided among several different jurisdictions and might be ad- 
ministered in each country by more than one agency. To give the Commis-— 


Sion the power to make binding recommendations regarding land use over the 


- whole range of the herd would make it, in effect, a land manager as well 
as a caribou manager. This would in turn require a series of important 
political decisions and legislative changes in each country, and could 
also result in demands for membership on the Commission on the part of 
groups which have no direct interest in the caribou but wish to protect 
their rights within the habitat area. 


It is important to stress that the Commission's role in habitat 
protection would not be a weak one. On the contrary, given the commit-— 
ments which would be made by Governments to preserve the habitat, and the 
power of the Commission to hold public hearings, publish its findings, 
make formal recommendations to Governments, and call public attention to 
measures required to preserve the herd or to shortcomings of Governments 
in living up to their commitments, the Commission would provide a strong 
voice for the caribou in the dynamic interplay of forces acting in the 
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north. Once the Caribou Commission was well established, its 
recommendations would carry great weight with Governments, as do those of 
other Canada/U.S. international commissions, which have powers similar to 
those envisaged for the Caribou Commission. 


ADVISORY COMMITTEES 


It is essential that the Commission have access to the best 
possible information and advice, and that those with the most immediate 
interest in the caribou, the subsistence users, be directly involved in 
the process of developing recommendations. To accomplish this two 
standing Committees, each composed of members from both countries, would 
advise the Commission. The Scientific Advisory Committee would draw its 
members from experts from various federal, state, and territorial 
governments, as well as, possibly, scientists from universities and 
private agencies who have specific expertise in caribou conservation and 
Management. This Committee would advise the Commission on the possible 
impact on caribou or their habitat of proposed development or other 
activities in either country, on management programs for the caribou, and 
on research necessary to advance knowledge of caribou and their habitat. 
It would also advise the Commission on the maximum allowable take and on 
factors related to take, such as its timing and distribution. 


The Subsistence Advisory Committee would consist of 
representatives from Indian and Inuit villages in both countries which 
require caribou for food and other essential domestic uses. It would 
advise the Commission on the needs of the various villages for caribou, 
and would give user views on matters connected with the management of the 
caribou and their habitat. The two Advisory Committees would meet 
regularly and exchange information, but their primary purpose would be to 
represent the two very distinct groups with a primary interest in caribou, 
and the Commission would have the task of translating their views, as well 
as information gleaned from public hearings and discussions with 
governments and others, into recommendations to Governments. 


The Commission could also from time to time specifically task 
the Advisory Committees with questions or projects in order to advance 
their own knowledge or respond to requests from Governments for 
information or special recommendations. It could also create ad hoc 
advisory committees for specific purposes. 


NATIVE CLAIMS 


One important consideration regarding this Agreement is that 
final settlement of native claims has not been reached in the Yukon and 
adjacent Northwest Territories. The Agreement would be so structured as 
to establish a framework which could accommodate whatever native claims 
settlement is ultimately made and in turn to have minimum impact on the 
shape of such a settlement. If, for example, native peoples were given 
charge of, or a share in, the management of lands or wildlife, the 
obligations undertaken by the Canadian Government to protect caribou 
habitat and implement Commission recommendations would be in part carried 
out by them and might, if necessary, form part of the settlement or be the 
subject of a separate agreement. 


OTHER PLANS 


There would also be nothing in this Agreement which would 
inhibit either country from putting in place more stringent legislation or 
other measures than those provided under the Agreement or recommended by 
the Commission. There is scope for the establishment in either or both 
countries of wilderness areas, special protection areas, wildlife ranges, 
multiple use areas, parks, etc. as long as the basic commitment to 
preserve migratory caribou is met. Should both countries in the future 
move toward a compatible system of land management and use in all or part 
of the range of the herds, there would be nothing to prevent, for example, 
the creation of an Arctic International Wildlife Range along the lines of 


the present International Peace Park comprising Waterton Lakes and Glacier 
National Parks. 


The Agreement would require ratification in both countries 
following initialling of an agreed text. In the U.S. this would involve 
Senate approval; in Canada it would, in practice, involve the passage of 
appropriate enabling legislation, and, possibly, further agreements, as 


appropriate, between the federal governments and the territories and 
native peoples. 


April 24, 1980 
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